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Public Services (Social Value) Act 2012 
Clause 1 - Contracts of relevant authorities 

The Act: 
•  covers public service contracts (including service contracts with a 

works or goods element) and frameworks for such contracts 
•  applies itself to the pre-procurement stage of the commissioning 

process 
•  requires that contracting authorities should consider not only how to 

improve the economic, social and environmental well-being of the 
area served by them through procurement, but also how to 
undertake the process of procurement with a view to securing that 
improvement 

•  provides that genuinely urgent situations do not require this exercise 



In force… 

31st January 2013 

It’s time to plan: 

•  updates to policies 

•  any new policies needed 

•  this year’s procurement exercises: what’s on the cards? 



Procurement: good practice  
Core specification 

•  Check the authority’s powers – especially for large or broad contracts 
•  Identify a policy basis for action (short term) 
•  Adopt an explicit policy (longer term) 
•  Include in Business Case 
•  Include in the core requirements – ensure non-discriminatory  
•  Include reference in Contract Notices to ensure you are upfront.  If 

it’s not in the Contract Notice, it’s not in the procurement! 
•  Include in PQQ and specification 
•  Use in the award process 
•  Deliver through a ‘partnering approach’.  Don’t just leave your 

contractors to it. 



The significance of policy 

•  The “Finnish Buses” case 

•  Contracting authorities are entitled to include 
environmental (and, by implication, social) 
considerations in their award criteria. These need not 
be purely economic in nature. They need to: 

-  be linked to the subject matter of the contract; 

-  not confer an unrestricted freedom of choice on the 
authority; 

-  be expressly mentioned in the contract documents or 
tender notice; and  

-  comply with all the fundamental principles of 
community law, in particular the principle of non-
discrimination. 

Case C-513/99 

Concordia Bus 
Finland Oy Ab 

(formerly 
Stagecoach Finland 

Oy Ab)  

v  

(1) Helsingin 
Kaupunki (2) HKL– 

Bussiliikenne  

(2002) 



If it’s policy, it’s core 

But:  
exercise common 

sense! 



Verifiability 

The accuracy of the information sought from 
tenderers in relation to environmental (and, by 
implication, social) requirements must be capable of 
being verified.  

Award criteria that are not linked to the subject 
matter of the contract are not permissible. 

Case C-448/01 

(1) EVN AG (2) 
Wienstrom 

GMBH  

v  

Republic of 
Austria  

(2003) 



Evaluation criteria 

Increasing amounts of case law on the complete 
disclosure of evaluation criteria 

Three recent cases: 
•  Traffic Signs and Equipment Limited -v- Department 

for Regional Growth and Department for Finance and 
Personnel [2011 NIQB 25 (4 February 2011) 

•  Mears Ltd -v- Leeds City Council (No 2) [2011] 
EWHC 1031 (TCC) (19 April 2011)  

•  Commission -v- Netherlands (Case C‑368/10) (10 
May 2012)   

Price / Quality split 
is up to you, but 
has to be justified 

You must disclose 
your evaluation 
criteria, and 
subcriteria 

Don’t specify fair 
trade and eco 
labels – include a 
detailed 
specification 



Looking to the future:  Draft EU procurement Directive 
Key Messages 

•  Europe is seeking a “better integration of social and environmental considerations”.  Contracting 
authorities should be allowed to use award criteria or contract conditions that are relevant in all 
respects and at any stage of the contract’s life cycle. 

•  Contracting authorities should not be allowed to require tenderers to have a certain corporate social 
or environmental responsibility policy in place. 

•  The most economically advantageous tender … should be identified by an assessment on the basis of 
award criteria affecting the value of the tender from the point of view of the contracting 
authority  

•  The “MEAT” criteria can include, in addition to the price or cost, other criteria linked to the subject-
matter.  This can include environmental and social characteristics 

•  Contracting authorities may decide not to award a contract to the tenderer submitting the best 
tender where they have established that the tender does not comply with obligations established by 
Union law in the field of social and labour law or environmental law or of the international social and 
environmental law provisions – including the core ILO conventions 

•  Contracting authorities requiring a specific label must accept equivalent labels that fulfil the same 
requirements, and must accept other appropriate means of proving such requirements.   

•  Contracting authorities should not require the label as such but should define the technical 
specification they require – this can be done by reference to all or part of a label.  



Key points 

•  Policy is critical to social value being embedded in procurement 

•  Early scoping so the subject matter of the contract is clear greatly 
reduces bases for challenge 

•  The use of sustainability criteria that go beyond quality accreditation 
must be explained in the tender documentation 

•  Provided that all evaluation criteria are properly disclosed to bidders, 
the use of economic, social and environmental requirements is 
entirely acceptable 

•  Don’t use specified labels - technical specifications used should 
instead describe the underlying requirements 

•  “There is therefore nothing, in principle, to preclude such a criterion 
from referring to the fact that the product concerned was of fair 
trade origin” (Netherlands). 



Social value in procurement is good practice 

Provided… 

Good practice in procurement is followed! 

Scope fully at the outset and you can’t go far wrong 



If you have any queries or comments 
about the Act or sustainable 
procurement please contact Gayle Monk 
of Anthony Collins Solicitors LLP on 
0121 212 7472 or 
gayle.monk@anthonycollins.com 


